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BIEFORE THE
NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC.
INTHE MATTTER OF TIE ARBITRATION BETWEEN

VT VINANCIAL, INC.
Claimant,
ARBITRATION NO.: 04-02421
V.

A TM DISTRIBUTORS, INC. and
A TM MANAGEMYENT GROUP, INC.

W LT3 @3 B ST LT L L e U

Respondents.

DTLFINANCTAL, INCS SURREPLY
1O RESPONDENTS’ REPLY TO CLATMANT’S RESPONSE
TO RESIPONDENTS' MOTION TO DISMISS

AND

DI FINANCIAL, INC.’S MOTION FOR SUMMARY JUDGMENT
AGAINST A LM DISTRIBUTORS, INC. AND AT M MANAGEMENT GROUP, INC.

COMIIS NOW DTI Financial, Tne. (“DT1”) and files i’s surreply to Respondent’s
Mation to Dismiss, and {urther secks dispositive relicf against A T M Disteibutors, Inc, and A TM
Management Group, Ine. (“AIM™) by concurrently filing DTI’s Molion for Summary Judgnient
aud Allidavit of Decpak Gulat. DTI would show as follows: |

1. -
Summary of Arcument

DT cespeetiully submits this surreply to address the significant causes ol action brought
aoainst AIM. Specifically, without waiving any of the other causes of action previously asserted,
DT herein discusses it's clains against AIM of (i) breach of contrvaet, (i) fraud, (i) breach of

fiduciory duty, and (iv) viclations of the Tnvestiment Company Act of 1940.
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Farther, as AIM asks the poanel for dispositive relief by filing its® Motion to Dismiss, DI
similarly requests for disppsitive relielin the form of an award in DTI’s favor that is justly bascd
on the entire reeord and DTI's Motion for Summary Judgment and aftached Affidavit of Deepak
Gulatt, fn this regord, and in order to facilitate an appropriate award, DTT attaches a caleulation

ol1ts damages for the panel’s approval.

If.
AIM’S Breach of Confract

fn order to establish that a defendant has breached a contract, Texas law requires a
plaintiff to establish the following four clements:”

Py The plabntifl end delendant had a valid, enforcecable contract;

2) "The plaintiff performed, tendered performance, or was excused from perforaling its
coniracinal obligations;

3) The defendant breached the contract; and

4) The defendant’s breach cavsed plainti{f injury.

DT and ATV had yalid, enforceable contracts.

‘There is no dispute that on August 33, 1987, DT entered into two valid written contracts
with AIM In order to scll ATM funds and in order to teceive brokerage commissions and Rule
101-1 fees (collectively, “Tees™ from AIM for the sale of AIM’s funds. AIM paid all such VFees
to 1Y1T until June 30, 1992 in compliance with AIM’s contractual obligation.?

DI perfornied, tendered performance, or was excused from perforning its contractual

oblivacions. As ol Junc 30, 1992, the date AIM breached both agreenients by failing to continue

(o pay the Pees, DTT had continued to perform its contractual obligmions.3 As of June 30, 1992,

Y Souttevell v University of the incarnate Word, 974 S.W.2d 351, 334-55 (Tex. App—San Antonio 1998, pet.
denicdy; Hussony v, Schwan's Sales Enter, e, 896 8.W.2d 320, 326 (Tex.App.~ -lHouston [1% ©ist] 1995, no
wiril); Sugdder v Kanes 10, $60 8 W.2d (92, 895 (Tex. App.—Austin 1993, writ deniod); City of Corpus Chiristi v.
Hayfront Ascocs., 814 S.W.2d 98, 103 (Tex App.-—Corpus Christi 1991, writ denied), Ryan v. Superior Qil Co., 813
SAW.2d, 594, S96 {Fex. App.— Houston (1AM Pist.) 1991, writ denied); Landrm v, Devenporr, 616 S.W.2d 359, 361
(Tex.App <Texarkana 1981, no writ).

 See atlached Exbibit 1, Allidavit of Decpak Gulati.

"1,
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VI was a member in good standing with the NASD as a broker-dealer.® 1n fact, for purposcs of
fl{ithmeat of the two agreements, DTT continuves 1o be in good standing with the NASD (hrough
ity agent snd management compaay that D1 retained to manage the AIM accounts.”

Also, at the time of AIM’s breach of both agreements, D11 continued to (ulfilt its
obligations a3 outlined in each agreement,’

Specifically, Paragraph 1 of the Dealer Assistance Agreement for Sale of Shares of the
AIM Muotual Funds requires that “To the extent that you provide distribution assistance and
administeative support scevices Lo customers who may from time o time directly or benelicially
own shares of the Funds, including but no limited to, distributing sales literature, answeriag
rowting customer ingquivics regarding the Funds, assisting cuslomers in changing dividend
options, account desipnations and addresses, and in enrolling into any ol scveral special
imvestment plags offered in conneclion with the purchase of the T'unds® shares, assisting in the
cstablishment and maintenance of customer accounts and records and in the processing of
pirchaze and redemption transactions, investing dividends and capital gains dislributions
awtorpatically i shares and providing such other scrvices as _the Funds or the customer may
yeasonably request, we shall pay you a fee periodically.”

As of Junc 30, 1992, DTT conlinued to fulfill all of its obligations under the Dealer
Assistinee Apreement for Sale of Shares of the AIM Mutual Funds, including the oncs contained
in Paragraph 1 of the Dealer Assistance Agreemeut for Sale of Shares of the AIM Mulual Funds

z‘\y;rux’.l}utnl."’

*Ceo nached Exibic 1, Affidavit of Deepak Gulal,
1
a
T,
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Tho second agreement excented dwmong the parties is “The Selected Dealer Agrecment for
Tnvestment Companies Managed by A 1 M Advisors, Ine.”®  Essentially, this agreement was
entered into tn order for DTI to receive ongoing penodic commissions for selling shares of
ATM’s various registered fnvestment companies.” Tt cannot be diS])lltecl that DTI bad fulfilled its
obhigation Lo scll these shares.  In fact, prior to June 30, 1992, DTI had sold approximately
$3,000,000 of AIM’s registered investment company shares and AIM was paying DT]
commissions it was obligaled to pay under the contract.'® Thus DTI had clearly fullitled its
major oblipation under this sccond agreement of selling ATM’s registered investiment company
shares,

AIM breached the contracts.

In February 1992, IDIT had nomerous clients that had sent in, through DTI, approximately
$3,000,000 to invest in the AIM family of Mutual Funds."" Many of DTDs clients were also on
monthly savings plans under which dollars would continue to be sent into AIM, and DTT wanted
to cusure that these commissions and 12B3-1 Fees payable to D1T would continue to be paid by
A The other option in 1992 was to close all these accounts with AIM and transfer DIT’s
elients and theiv monics to other mutual funds.”

Mr. Deepak Gulati, President of DT, discussed these options with Mr. Wayne Lazicr,
who at e time was NTI's Marketing contact al AIM in New York via telephone in February
1092 Mr. Lavier did not want DTT to move $3,000,000 out of AIM funds and assured M.

Culati that DT could transfer its clicats to another Broker/Dealer to manage and ATM would

oo atinched Tixlibit §, Aftidavit of Decpak Gulati,
i,
1
"t
i,
T
"I
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contbnue to pay the new manager that DTI cetained the commissions and 1213-1 {ees pavable to
DT Afier this agreement with AIM and at Mr, Lazier's direction, the following ocenrred:
1. Mr. Gulati wrote a letter to AIM in March 1992 informing ATM of this change.!® 7

2. Mre. Mare Staghower, who had been working with DT since 1985 went to work with
Victorson Associates, '

3. Mr. Gulati sent a copy of the letier w0 Mr. Wayne Lazier in Mareh 1992 and {ollowed
up with him around mid-Mazreh 1992, He confirmed receipt of the letter and of 1311
and AIM’s agreement being in place.”

Aflter this communication, My, Gulati did not hear {rom Mr. Lazier or anyone ¢lse at
AV AL this time, aod as of June 30, 1992, AIM did not give any indication to DTT that AIM
would stop paying the Fees to DT and begin to pay itself the Fees®! Neither did anyone at ALM
inform T that DTPs letter dated Marelt 3, 1992 had caused a breach of either agreement,

Alter receiving the letter from Mr. Gulati in March 1992, AIM stopped sending the ecs
Jue and payable to D'ET as of July 19923 Despite 1[’s written instructions and agreement
with AIM to pay these Fees to Victorson instead of DTT Finagcial as of July 1992, AIM
translerred DT Financial accounts o AIM’s own name and kept (he monies duc for
commissions {or its own benefit.??

Essentially, ATM had a continuing affirmative duty to pay the Fees to DTT under the two

agreements dated August 31, 1987, and AIM failed to do so, Therefore, AIM breached both of

the agreements.

U See atfached Exhibit 1, Aftidavit of Deepak Gulati,

® qee attached Fxhibit 2, correspondence dated March 3, 1992, from DTT w0 Mr. John Caldweli, Senior Vice
President of AIM Distributors, Inc.

Yrashibic 1.
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AIM s breach caused DY injury.

AIM’s nan-payment of the Fees owed to DT pursuant 10 the above stated agrecimen(s
caused a ditect injuey to DTT amounting to $258,334.15 in unpaid Fees™ and $194,027.42 in
pre-judgment interest™, In addition, D1 seeks other types of damages discussed below.

I,
ATM has Committed Fraud against D1

I order to establish that a defendant bas comnmitted fraud, Texas law requires a plaintiff to
astablish the following elements®’:
1) The defendant niade a representation to the plaintiff]
2) The representation was malegial;
3) ‘The representation was false;
4y When the defendant made the repeesentation, it (a) kaew the representation was false,
or (b) made the represcntation recklessly, as a posilive asscrtion, and without
knowledge ol ils truth; .
5) The defendant made the representation with the intent that the plaintiff act on it;
6) The plainliff relied on the representation: and
7) The representation caused the plaintiff injury.
As previously stated, in February 1992, DFI had numerous clients that had sent in,
through DT, approximately $3,000,000 to invest in the AIM family of Mutual Funds.2 Many

of TPs clients were also on monthly savings plans under which dollars would continue 10 be

sent nto AIM, and DTT wanted to ensure that these commissions and 128-1 fecs payable to DT]

* See atlached Bxbibil 3, representing a detailed caleutation of unpaid commissions and 12b-1 fees.

B gee attached Bxhibit 4, representing a detailed cateulation of pre-judgment interest.

Y Johnvon & Higeins, Ine. v. Kenneeo Energy, Inc., 962 S.W.2d. 507, 524 (Tex.1998); Farmasa Plastics Corp. v.
Prosidio B 'rs & Contractors, Inc., 960 8. W 2. 41, 47-48 (Tex.1998).

F Gee annchod Rxhibit 1, Affidavit of Deepak Gulali.
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wiould continue o be paid by ATM,? The other option in 1992 was to close all these accounts
witlt ATM and (ransfor YT clients and their monies to other mutual funds.*?
Mr. Gulali, Peesident of TYTL, discussed these options with Mr. Wayne Lazier, who at the

Bine was I17s Marketing contact at AIM in Now York, via telephone in February 1992.3' M.,

conld transfler its clicnts to another Broker/Dealer to manape and AIM would continue to pay the

rew maaget that DT retained the conunissions and 12B-1 fees payable to LY Following

this npreement with AIM and at Mr. Tazier’s direction, Mr, Gulati did the {ollowing:

1. ITEwrote a letter to AIM in March 1992 informing AIM of this ¢hange.*> ™

o

Mr. Mare Stashower, who had been working with DTT sinee 1985 went to work with
Victorson Associates.™

3, Mr. Gulati sent a copy of the letter to Mr. Wayne Lazier in March 1992 and {ollowed
up with him around mid-Maveh 1992, He conlirmed receipt of the Ietter and of DT
and AIM’s agreemenl being in place.

M. Wayne Lazier, on behalf ol AIM, made material representations to Mr. Gulati that
were false, AIM did not intend to cither (i) allow the transfer of accounts, or (ii) continue to pay
D71 he Tees. Mr, Lazier recklessly made a positive assertion when he assured Mr. Gulati that
DT could transfer its elients to another Broker/Dealer, and later by his lack of any objection to
Mr. Gulati’s cotrespondence conlirming the change. Despite representing to the contrary, it is

now apparent that AIM had no intention of honoring the agrecment between Mr. Lazier and Mr,

Gulati, a3 ATM chose not to make any payments to Victorson beginning in July 1992,

M gee atpnched Bxhibit 1, Alfidavit of Deepak Guiati.
kN le,

M /(!

Ml

U pxhibit 2,

M xhiti L.

"1
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Vurther, AIM did not attempt to contact Mr. Gulati to fet him know that there was a
problent with D1IT's proposed arrangement outlined in the March 3, 1992 letter to Mr.
Coldwetl A sinple phone call would have accomplished this. AIM simply chose not pay any
further Fees to DT AIM did not pay any of those I'ecs to Victorson or to Mare Stashower
cither.”® AIM consciously decided not to return the client base of approximately $3,000,000 to
1T, clearly an income producing asset.®” Instead, AIM simply decided that the best option is to
stant paying itself thovsands of dollarg in [eos.

[t is clear that Mr. Lazier and AIM intended DTI to rely on Mr. Lazier’s representations
and fater acquiescence, and in fact DTT did so.  DTT assumed that according to DTl's
instructions, AIM had stopped paying DTI and had started paying Victorson in July 1992.% D11
had an agrecment to share the Fees with Victorson beginning in July 1992.*) DTI did not reccive
any partof the Fees ofter June 1992, and the Pees all went to AIM.*

The intentional behavior of ATM to wronglully re-direet Fees that did not belong to it not
only cansed injury to IITI, but is also unexcused. Further, Paragraph 9 of “The Selected Dealer
Agreement for Tnvestment Companics Managed by A T M Advisors, Ine.” exceuted among the
pretics in 1987 stutes, in part, that “You and we agree to abide by the Rules of Fair Practice of
the NASD ... " By contract, these Rules apply to AIM’s behavior, including non-payment of
Fees to DTT and (he meritless re-routing of the Tees to itself, and are a violation of these Rules.

in its Statement of Claims, DTI has asked that the panel award DT1 exemplary,

compensatory and punitive damages in the amount ol $4,000,000. DTEagain asks for this relicl.

b ——— e e 7 ———— ¥ b e e o 0 iR

Tgee attchud Pxhibit 1, Affidavit of Deepuk Gulati.
B ff
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1v.
AIM'S Breach of Fiduciary Duty owed to DT

In orier to establish that a defendant has breached its fiduciary duty, Texas law requires a
platnfl o establish the following clements®:

1) The plainiffand defendant had a fiduciary relationship;

2) The defendant breached its fiduciary duty to the plaintiff} and

3) The defendant’s breach resulled in (a) injury to the plaintiff, or (b) benefit to the
defendant,

DU and AIM had a fideciary relationship, Contrary to AIM’s assertions, D'1IT and AIM

had a fiduciary celationship.  Tn its response, AIM cites case law examples that support a
liduciary duly amang (i) attorney and client trustec and beneficiary, and between pastaers, (i)
exceutor and estate, (11i) parcit and child, (iv) partners, (v) corporate officers and shareholders
colleetively, (vi) escrow agent and parties to escrow agrecment, and (vii) joinl ventures,

AIM then cites case examples in which no {iduciary duly was recognized: (i) franchisor
and franchisce, (1) joinl properly owners, (i1} depositor and depository, and (iv) borrower and
fender.

There iy no doubt that AIM extensively rescarched the issue of when a fiduciary
redationship i.:. and is not recognized under Texas Jaw. The fact is, however, that nonc of the
examples cited by AIM is on point (i.c., none refer to the rélationship between a Jarpe brokerage
cotnpany wnd a small commissioned Broker/Dealer). Perhaps the existence, or a lack thereef, of
o tiduciary relationship is a fact specific inquiry decided om a case by case basis. ATM did pot
ave the ‘arm’s length business relationship that it claims to have hag with DTI. In reality, duc
fo its sheer size and available resources, AIM possessed a great <deal of influence over DT and

W e v Aree, 997 8.W.2d 229, 238-39 (Tex.1999); Kinzbach Toul Co. v. Corbett-Wallace Corp.. 160 §.W .2d
500, 1314 (Tex.1942) Hawthorne v, Guenther, 917 S.W.2d 924, 934-35 (Tex. App.-—Beaumant {996, wiit
dunied); Deariig Ine. v, Spiller, 8274 8.W.2d 728, 733-34 (Tex. App —lort Worth 1992, writ denicd).

3 ACAGHIEN IS GuiillondlipgeWinbismsSucoply SIMIN cdac
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other small Broker/Dealers. Texas law recognizes that a fiduciary relationship may arise cither
as result of deminance on the part of one or weakness and dependence on the part of the
other.™ At the time AIM stopped paying DTT the Tees, DT had no other source of income and
was dependent solely on thie Fees being received from AIM. ¥

AIM breached its fiduciary duty 1o DT Texas law sets forth various types of duties that

>

a [iduciovy may breach, Relevant to the case at hand, AIM has breached the following types of
dutics owed to DTE (1) Duty of loyalty and utmost good faith*, (i) duty to refrain from any self-
dealing””, duty to act with integrily of the strictest kind*®, and a duty of fair, honest dealing™.
Instead of conlinuing to pay the Fees to DTI, AIM unjustifiably decided (o pay those Fees to
il Clearly, AIM participated in sclf-dealing and greatly profited from st. Further, by not
communicating at all with DTI after March 1992, which is inconsistent with the continual
communicalion AIM had with DTI prior to this time, and by not closing out DIT’s ATM accounts
and retwning the $3,000,000 worth of clicnts to DTI, AIM acted disloyally, in bad faith, with no

inteprity, and in an uafuir and dishonest manner.,

AINCs Dreach resulted in (q) injury (o DTIL or (D) benefit (o AIM. 1tis cleoar that because
of non-paynicnt of Fees payable to Y11 and beeause of paying those Fecs to jtself at a time when
e ageeements among DTT and AIM were valid, and DTI was a member in good standing of the

NASDH, ATM caused injury 10 the DTT and AIM benefited from the situation.

M oreeas Bank & Trust Co. v, dfoore, 595 S.W.2d 502, 508 (1'ex.1980); Associated indem. Corp. v. CAT
Contracting, Ine., 918 S.W.2d 380, 596 (Tex.App.—Corpus Christi 1996), aff"d in relevant part, 964 S.W.2d 276
S'I"'ux.l‘NS),

*Goe attached Exhibil 1, Affidavit of Deepak Gulati.

W Kiishaoh Tool Co. v, Corbett-Wallace Corp,, 160 $.W.2d 509, 513-14 (Tex.1942); Hawthorie v. Guenter, 917
S.AW.2d 974, 934 (Yex. App.- - Beaumont 1896, writ denied).

7 Dearing Ine v, Spitfer, 824 5. W.2d 728, 733 (Tex App.—Tort Worth 1992, writ denied); Mims v, leall, 810
§.W.2d 876, $80-81 (Tex. App.—Lexarkana 1991, no writ),
S Jtartford Cas. Ins. Coo v, Walker Cly. Agency, Ine. 808 S.W.2d 681, 687-88 (Tex. App.—Corpus Chiristi 1991, no
wril),

"" K?::.—.hmh Tool Co., 160 S.W.2d at 512 Hariford Cas. Ins. Co., 808 $.W.2d a1 687-88,

10
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Y,
AIM’s Violatiops of the Investment Company Aet of 1940 (“ICA™)

The “Dealer Assistance Agreement for Sale of Shares of the AIM Mutual FFunds”
exceuted by the partics on August 31, 1987 is a contract that was wholly drafted by AIM. D11
did nol have any input in its drafting, and 11T did not change it in any way.”" The agreement
Leoins as follows: “Dear Sirr This Dealer Assistance Agrecment (the “Agreement”) has been
adopted pursuont to Rule 12b-1 under the Investment Company Act of 1940 (the “1940 Acl™) by
cach of (ic AlM-numaged mutual funds (or designated classes of such funds) listed on Schedule
A to this Agreement (the “Funds™), under a Distribution Plan (the “Plan™) adepted pursuant to
saidh Rale.”

D1 disagress with AIM’s bald assertion that DTI has no private cause of action under
the TCA. DTV asserts and brings o the attention of the panel violations of the ICA that AIM has
comnitted in its dealings with DTI, which violations further reflect the fact that AIM doces not

abide by the rules and regulations it is obligated to follow.

unler the [CA requires that any agreements relating to a plan shall continue in effect for a period
of more than one year fromn the date of ils cxcculion or adoption only so long as such
continunee is specilically approved annually by a vote of the disintercsted board of dircctors of
such compiny, cast in person at a meeting ealled for the purpose of voting on such agreement,
When asked in discovery what criteria AIM used in deciding to stop paying Tees to
DTL, AIM completely failed to addecss what, if any, procedures AIM followed under Rule 12b-1
cven though the “Dealer Assistance Agreement for Sale of Shares of the AIM Mulual Tunds”

was adopted pursnant (o Rule 12b-1. Unsure of what AIM did, D'TT can only envision onc of the

® See atached Bxhibil 1, Aflidavit of Deepuk Gulati,
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following two possibilitics: ATM's board cither (i) specifically approved the 12b-1 agrecment
with VT cach year from 1992 through 2001, or (i1) it did not do so.

In the cvent that such approval was made cach of those years as 1o D1’s 12b-1
agreenient, AIM owes the 12b-1 fees to DTI. On the other hand, if the board specilically did not
approve (s 12b-1 agreement, then ATM had an obligation to promplly retirn the underlying
§3,000,600 investment monies entrusted to AIM by DTL In no event did AIM have any
justification (o not return the funds ta DT

Therefore, DTT was either owed the 12b-1 feos, or return of the underlying $3,000,000
investment funds. AIM intentionally and fraudulently did neither of these, and therefore violated
Parapraph (D(3)(1) of Rule 12b-1.

AIMs Violation of Daragraph (h)(3)(vi(A) of Rule 12b-1. TParagraph (b)(3)(iv)(A) of

Rule 12b-1 yequires that an agrecment may be tepminated at any time, without payment of any
penalty, by vote of a majority of the disinterested members of the board of dircelors of such
company or by vole of a majority of the outstanding voting sccurities of such company on not
more than sixty days® writlen notice to any other parly to the agreement.

If AWM contends that it (erminated I1T's 12b-1 fee agreement on July 1, 1992 by vote
of a mujority of the disinlercsted ruentbers of the board of directors of AIM or by vote of a
majority of the autstanding voling sccuritics of AIM, thereby juslifying non-payment of 12b-1
fees 1o DT Trom that date forward, then AIM has violated Paragraph (b)(3)(iv)(A) of Rule 12b-1
beeanse 1o writlen notice was provided 1o DIT within the required 60-day period.

As such, DTI asserts any nl]cécd teemination of DIT’s agrecinent 1s invalid, the
agreensent remains in effect, and AIM is liable to DTT for 12b-1 fees earned for the period

stating July 1, 1992 and ending April 1, 2001, Perhaps AIM chose not to send DTT the statutory

12
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nolice of termination in order to avoid rcturning the underlying $3,000,000 investment funds
betonging to DT and to illegally profil from the situation.

AlM has thus vielated Paragrapht (bBY(DGV)(A) of Rule 12b-1, and has converted
property belonging to DL

AIM s Violaton of Paragraph (DIGIvIB) of Rule 126-1. Pavagraph (0Y3)(Ev)(DB) of

Wihe 12b-1 provides that an agreement will automatically terminate in the event of ils
assignmenl.

D11 contends that no such assignment was cever formally made under Paragraph
MGGV, Therefore, unless AIM is able to demonstrate under the legal standards of Rule
12b-1 that DTT suceesslully assipied its 12b-1 agreement to Victorson, AIM cannot justifiably
rely on Paragraph (B)(3)(iv)(3), and must pay the Rule 12b-1 fees due to DTT for the period
stovting July 1, 1992 and ending April 1, 2001,

Assuming, arpuendo, that 1T successflully assigned its 12b-1 agreement to Victorson
under Pavagraph (0)(3)(v)(13) of Rule 12b-1, such act of assignment would have antomatically
erinated DTTs 12b-1 agreement with AIM, leaving AIM with an obligation to retum the
$3,000,000 in investments to DT Unjustifiably however, ATM kepl these funds, and even paid
itself the 12b-1 fees as if AIM had earncd these fees.

Clearly, AIM’s {raudulent and decceitful behavior violates Paragraph (b)(3)(v)(B3) of
Rule 120-1, is unjustificd, and is subjcet 1o punitive damages.

VL.
Damages and Relief Spought

1T secks Ihe following damages and relief in its Motion for Summary Judgment:

13
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ay Unpaid Rule 12b-1 fees and brokerage commissions ATM owes DTI for the
period beginning July 1992 and ending Mareh 2001, amounting to $258,334.15:%
b) Reasonable and necessary attorneys fees and costs DT has incurred in pursuing

its' claims;

¢) Additionnl exemplary, compensatory and punitive damages in the amount of

£4,000,000,
d) Pre-judgment interest in the amount c>f$l‘)4,027.42;52
¢) Post-judoment interest to be calewlated at a rate of 12%; and
D AN other relief, in law and in equity, to which I'E] may be catitled,

VII.
Conclusion and Praver

For these reasons, AIM’'s Motion to Dismiss should be denicd in its entircty. Further,
Clannant prays that the arbitration pancl grant DTT’s Motion for Sunumary Judgment and asks
that the pancl eater an award in favor of Claimant for all damages and relicf sought.

Respectfully submitted,
ALI S, AHMED, P.C.

S

Salar Al Ahimed
Federal 1d No. 32323

State BBar No. 24000342
Travis Tower

1301 Travis Street, Suite 1200
[Touston, Texas 77002
Telephone:  (713) 223-1300
Facsimile: (713) 547-8910

ATTORNEY FOR CLAIMANT
DTI FINANCIAL, INC.

Y Geg anached Fxhibit 3, representing a detuiled caleulation of unpaid commissions and 12b-1 fecs.
2 See attached Exhibit 4, representing a detailed caleulation of pre-judgment interest.

14
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CERTIFICATY, QF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was

forwarded on May 31, 2005, in the following manner to:

(Vio Facsimile No, (713) 651-3246 and USM)
Mr. David I. Levy

Mz Charles Jason Rother
FOLBRIGTHT & JAWORSKI, L.LL.D,
1301 McKinney, Suite 5100
[ougton, Texas 77010-3095

Salar Als A hmed

15
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EXHIBIT

BEFORE TIHE
NATIONAY, ASSOCIATION OF SECURITIES DEALERS, INC.
INTHE MATTTER OF THE ARBITRATION BETWEEN

i1 FINANCIAL, INC,
Claimant,

ARBITRATION NO.: 04-02421

Y.

ATM STRIBUTORS, INC. and
ATM MANAGEMENT GROUP?, INC.

L LT L LD D T L L AN

Respondents,

A¥FIDAVIT OF DEEPAK GULATT

Before me, the undersigred notary, on this day personally appeared Deepak Gulali, a person
whose identity is known to me. Afier Fadministered an oath to him, upon his oath he said:

1. “My name is Decpak Gulati. T am capable of muking this allidavit. 1 have personal
knowledge of the facts stated in this affidavit, and they are true and correct.

2. Lam the President of D1 Financial, Ine., Claimant herein.

3. Respondents in this avbitration arc A 1 M Distributors, Inc, and A I M Management
Group, Inc, ("AIM”).

4. Om August 31, 1987, DT entered into two valid written contracts with AIM in order to
sell AIM funds and in order to reccive brokerage commissions and Rule 12b-1 fecs
(collectively, “l'ces™) from AIM for the sale of AIM’s funds. AIM paid all such Fees o
DY until June 30, 1992 in compliance with AIM’s contractual obligation.

5. Asof June 30, 1992, the date AIM breached both agrecments because of its’ to failure
to continue 1o pay Fees, IDTT had continued 1o perfonin its contractual obligations,

6. As ol Junce 30, 1992, D11 was a macmber in good standing with the NASD as a broker-
dealer.

7. In fact, for purposes of fulfillment of the two agrecments, DTT continues 10 be in good
standing with the NASD through its agent and management company that D'L{ retained
to manage the AJM accounts.

8. Also, at the time of AIM’s breach of both agreements, 1)1 continued to fulfill its
obligations as outlined in cach agrecment.

I ACAGuCtls and Sutbigaig ifdcdy Do e ds\ATbdavADeuCulall.die
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10.

11,

12

10.

As of Junc 30, 1992, DTT continued to fulfill all of its oblipations under the “Dealer
Assistance Agreement for Sale of Shaves of the ATM Mutual Funds”, including the oncs
confamed in Parageaph 1 of the Dealer Assislance Agreement for Sale of Shares of the
AIM Mutual Funds agreement.

The seeond agreement executed among the partics 3s “The Sclected Dealer Agreement
for Tnvestment Companies Managed by A 1 M Advisors, Inc.”  Issentially, this
aprecient was entered into in order for DT to reecive ongoing periodic commissions
lor sclling shares of AIM’s various registerod investment companies.

Prior 1o June 30, 1992, D11 had sold approximately $3,000,000 of ATM’s registered
investment caompany shares and AIM was paying DTT conunissions it was obligated (©
pay under the contract.

In Pebruary 1992, NTI had numerovs clicents that had sent in, through DTI, the
approximaicly $3,000,000 to invest in the AIM family of Mutual TP'unds. Many of
IY11's clients were also on monthly savings plans under which dollars would eoutinue
10 be sent into AIM, and DTT wanted o ensure that thicse commissions and 1213-1 Fees
payable to YT would continue to be paid by AIM, The other option in 1992 was (o
close alt these accounts with AIM and transfer DTTs clicnts and their wonies o other
muwual funds.

. discussed these options via telephone in ebruary 1992 with Mr. Wayne Lazier, who

at the time was IDTI's Markoting contact at AIM in New York. Mr. Lazier did not want
DY o move $3,000,000 out of AIM funds and assured me that DTI could transfor its
clicats to another Broker/Dealer to manage and AIM would continue to pay the new
manager that DT relained the commissions and 1213-1 fees payable to DTIL

. Alter this agreement with AIM and at Mr, Laviec’s direction, the fellowing occurred:

a. Dwrote a letter to AIM in Mareh 1992 informing ATM of this change,

D. Mr. Marc Stashower, who had been working with DL sinec 1983 went (o work
witly Victorson Associaies, ‘

¢. [sentacopy ol the letter to Mr. Wayne Lazicr in March 1992 and followed up with
him around mid-March 1992, Tlc confirmed receipt of the fetter and of DTT and
AIM’s agreement being in place.

Afler this communication, I did not hear from Mr. Lazier or anyonc clsc at AIM. Al
(his time, and as of June 30, 1992, AIM did not give any indication to DTT that ATM
would stop paying the Iees to DT and begin to pay itsclf the Fees. Neither did anyone
at AIM inform DT that DTUs Jeiter dated March 3, 1992 had caused a breach of cither
agreeinent.

After reeciving the letter from me in March 1992, AIM stopped sending the Fees dug
and payable to IYIT as of July 1992, Despite DT s written instructions and agreement

FAG o vl Salgsigululitly DonumontsMtidavilDenGal.éi doc
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with AIM to pay these Fees to Viclorson instead of DTI Financial as of July 1992, AIM
trastorred DTT Finanetal aceounts to AIM’s own name and kept the monics due for
commissions for its own benefit,

17, Furiher, AIM did not attempt {o conlacl me to let me know that there was a problem
with D11 proposed arrangement oullined in the March 3, 1992 letter to Mr. Caldwell,
AIM did not pay any of those Fees to Viclorson or to Mare Stashower eiller.

18, AWM consciously decided not to return the client base of approximately $3,000,000 to
11, clearly anincome producing assct.

19. Ttis clear that Mr. Lazier and AIM intended DT 1o rely on Mr. Lazier's representations
aind luter acquicscence, and in fact DTT did so. DT assumed that according to DT1s
instructions, AIM had stopped paying DT and had started paying Victorson in July
1992, DT had an agrecraent 1o share the Tees with Victorson beginning in July 1992,
DT did not receive any part of the Fees alter June 1992, and the Fees all went to AIM,

20, At the time ATM stopped paying DTT the Fees, DTT had o other source of income and
was depeadent solely on the Fees being reecived from ATM,

21, The “Dealer Assistance Agreement for Sale of Shares af the AIM Mutual Funds”
exceuted by the partics on August 31, 1987 is a contract that was wholly dralled hy
AIM. TYI'T did not have any input in its drafling, and 11 did not change it in any way.

22, After years of discussions by Mare Stashower with AIM, AIM finally transferred the
DT accounts over to Victorson in Aptil 2001, Since 2001, the TFees from AIM have
beun paid on a timely basis,

23, ‘the open issue is that AIM has still not paid commissions and 12B-1 fecs on these
accounts for the period 1992 through 2001.

24, These delays and internal errors within AIM do not in any way negate the agreements
ATM made with e in 1992,

)26 (—:_{)k//v’/é J /2 /o)
DEEPAK GULATI
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THESTATE OF FLORIDA

COUNTY OF_Orereye

This instrument wos acknowledged before me on the jjﬂ\ day of May 2005, by
DEVPARK GULALT, Claimant herein.

fan KEVIN MOSS
§ Q% Nutasy Pubi, State of Florida

My comai. cxpiras Mar, 23, 2009 -
No. DO 410499 % /
- ~ /’ e

T o Nom—y/l‘ublié i and for the State of Florida

FAC snmior 19 o) St MgulabiMy Bacunant\AmeswvitOnaGutut due
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{ IR . C EXHIBIT .2

DT F!NANC!AL, iNC:
INVESHHEHTBANKERS
Mdmbar: NASD = 8iPC .

§51 MADISON AVENUE « TEH'I‘H FLOOR o
NEW YORK, NY 40022:3212
PH {212) B35.43R0 - FAx (212} samaa

.-,;\ .

Mayrcell 3, 15492

Mr, John Caldwell

Senlor Vice Bresaident

AIM Distributorzs, Inc.

11 Greenway Pldza, Suite 1619
Houston, TX 77046 .

PDear Mr. Carmichacl: P
In continuation of my dl“CUSutan ahd as written
confirmation of our agreement with Mr. Wayne Lazier of NIN,
kindly nota tha follawing changa to our relationship with
AYM uffgctivb July 1, 15892, 'ﬁ

1. DTX LinanCJAl is discontinuinq our rectail brokerage
business, We are tranrferring our ¢lients and
related relationships to:,

Victorson Assaciates, Inc;
321 Middla Country Road
Smithtown, NY 11%87

Mr, Marec Stashawer, Vice Prestdent at DTI Financlal
who has been handling our retaill ellent . :
ralationships aince 19gs. ia golng to be jeining
Victaraon Asscoclates, Inc. effective July 1, 1992.
He will continue to be the- contact point for all of
DTY Finpanclal elients, :

N

3. Kindly caontinie to send us all comissions and 12 ({h)
fees under our contracts with AIM distributors for
business written through ‘June ‘30, 1992, Effective
July 1, 1982 311 rommiqsions and 12 {h) fees should
be sent to Victoraon Associates through their
broker/dealer relationship with AIM.
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If there iz any prcblem with 'this transfer of clients and
payments, kindly let me know. In that event kindly send
all checks to DII Financial and we will forwaxd tham to
Victorsen Agsociates. ‘

Lot me take this opportunity to thank AIM Distributors for
having donea a great job in working with ns on thae
investmenta for cur-clients. T would also lika to take
bhig opportunity to brinyg to your attention the outstanding
suppart that Mv. Wayne Lazlar from AIM has provided us in
sexvicing ouxr relationship. With best wishes,

et st aan’ ,'J'«(n‘ SRR ITROTDPS
SiHC&rE‘.lv, A Py PPV L LR e P T T bt ""?’ "“‘?44 e ‘,\,.k v

D. 2l

Deepak Gulatid
Presldent

T e Ty

Cc: Broker/Dealer Relationships
AlM Distributors, Inc.. :
11 Greenway Plaza, Suite 1218
Houston, TX 77044 A

Marc Stashower 0 T
DTI Financlal, Inc" "% » b enh it

H AN AUn
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12B-1 Fees and Commissions Owed to DTi Financial, lnc. by AIM

Exhibit =

Estimaled
Funds Under
Management
: AlM statament {Adjusted for
Unypaid 128-1 Trail Funds under Value Of Changes in Ungaid
Commission Comenlssian Amcunt Manageinent NASDAQ NASDAD Value) 9281 Fees Treall
Year Month Amount Paid Amounts Due Paid (S00D's) Index ($000's) Due {1.25% Perind Trade Oolars
1992 1 S 12,017.35 § 520768 F-511012-91 S 2479114
2 12,254.14
3 §,208.92
4 5.Q00.00 {Est.}
5 4,£00.00 {Esl)
& 3,000.C0 (EsY).
7 1.450.73 {Acluzl) 7,122.59 27550 580 2 756,00 S - 1-52 10 5-92 2,783.310
8 3 1,448.2%
9 1.435.83
1 1,423.38 -
1 1,410.93
12 1.393.48
BT % S I T ¥ R T TTe9% 3307¢0° s &1337s -
2 1.273.58
3 1.361.13
4 1,348.68
5 1,326.23
o 13227
7 $.311.33 704 3,245.00 4.181.25
8 1258.€3
9 1.286.43
d %,273.988
11 1,281.53
12 1.24503
wees 1 T T 173583 - T T ety T 38810 375125 - -
2 1.224.18
3 121173
& 1.19¢.28
& 1,185.83
3 7432
7 6753 722 342822 £,2835.25
g 4345
9 37.33
i 2433
11 AR
a2 105582
TUEey T T TS T T OTRIarzs T T T T T T T & TOREETOD TTRaEdyYs T T o/
x 107478
3 5.852.33
p 102523
5 35T.4Z

‘0
i
s
12
1
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12B-1 Fees and Commissions Owed to DTI Finansial, Inc. by AIM Exhibit

Estimated
Funds Under
Management
AM staiement (Adjusted for
Unpaid 12B-1 Trait Funds under Vaiue Of Changes In Unpaid
Commission Commission Amount Management NASDAQ NASDAQ Value} 12B8-1 Fees Trail
Year MWonth Amouni Paid Amaunts Bue Paid {$000's) index ($000's) Due (1.25%} Period Trade Dollars

FAX NO.

48 P

MAY-31-2005 TUE 01

024,68
1.012.53 4,001 4,755.00 5,945.00
1,600.08

987.63
975.18
§52.73
950.23
T 93783 - 1,063~ 5p3zod 6,293.C0
92538
512.93
S00.43
858403
875.58
£53.43 1.089 5,131.60 §,413.75
§50.63
£35.23
5 82678
1 812.23
12 800.88

J e - S B 7 - - 3 s BT X I+ X+«

77566

763.53

751.03

735.52

725.18
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12B-1 Fees and Commissions Owed to DTl Financial, Inc. by AIM

Exhibit =

Estimated
Funds Under
Management
AIM statement {Adjusted for
Unpaid 12B-1 Trail Funds under Value Of Changss in Unpaid
Commission Commission Amount Management NASDAQ NASDAQ Value) 128-1 Fees Trall
Year Month Amount Paid Amounts Due Paid {$000's) Index ($000's) Due [1.25%) Period Trade Dollars
11 516,53
12 522.08
TicEg 1 48553 T 2209 10,456 .09 13,126.C0 -
2 47748
3 464,73
4 452.28
5 439.83
<] 427.38
T 414.83 2,705 12,856.00 16.070.03
3 402 48
9 £0.03
10 377.58
kR 35513
52 25268
T2ste 10 T T T T340 - T O TEsm T T 1862900 2453625 - -
2 32778
3 315.33
4 302.85
5 28042
6 27758
7 23553 3,921 18,554.00 23,705.00
3 283.C
o4 245,85
1 22818
11 21873
12 203.28 B
TET T T T i 120,53 T T i6.33550 1352375 - -
2 ©7333
3 36593
4 $53.43 1825 6771.C0 423168
5 14182
& 2,707.€40.855
T 126.23 1637 ED 2767.08 2148 2,757.60 Q 108725 48U 5200
AlM resumed
Tetal S 22,253.53 S 174,150,483 168765 12B-1 fees
icommisicas
Tota! Commissions and 12B-1 Fees e = $84,233.53 + $174,100.52 = 5 258,324.15

~ey

d RETENIL
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Pre-Judgment Interest Owed to DTI Financial, Inc. by AIM Exhibit 4‘
Inlavest Rate: 10%
Total
Unpaid Unpaid Total Number Pre-
Commission 12B-1 Fees Unpaid of Judgmant
_ Year  Month  Amounts Due _ Due (1.25%) Amounts Months Intorest
TUGs B 5 {44828 3 {448 28 15117 8§ 182443
9 1,435.83 1,435.83 150.13 1,796.38
10 1,423.38 1,423.38 149.13 1,768.95
11 1,410.93 1,410.93 148.10 1,741.22
‘ 12 1,398.45 1,398.48 147.10 1,714.30
1993 1 138607 % 413375 551978 14607 671880
2 1,373.50 1,373.63 145.03 1,660.12
3 1,361,113 1,361.13 144.10 1,634.49
4 1,348.60 1,348.68 143.07 1,607.93
5 1,336.23 1,336.23 142.07 1,581.95
G 1,323.78 1,323.78 141.03 1,555.81
7 1,311.33 4,181.25 5,492.58 140.03 6,400.54
8 1.298.68 1,298 83 139.00 . 1,504.54
b) 1,286.43 1.286.43 137.97 1.479.04
10 - 1,273.98 1,273.98 136.97 1,454.11
1 1,261.63 . 1,261.63 135.93 1,429.15
12 1,24908 1,249.08 134,93 1,404.52
1494 i 1,236.63 4,751.25 508788 19380 77 ‘568148
2 1,224.13 1,224.18 132.87 1,355.44
3 1211.73 1211.73 131.923 1,332.23
A 1.199.28 1,199.28 130.90 1,308.21
5 1,186.83 1,186.83 129.60 1,284.74
] 1,174.38 1,174.28 128.87 1.261.15
7 1,161.83 4,206.25 5443.18 127.87 £,805.34
8 1,149.48 1,14%.48 126.83 1,214.54
g 1,137.03 1,137.03 125.80 1,191.99
10 1,124.58 1,124.58 124.80 1,169.55
1 1,112.13 1,112.13 123.77 1,147.04
12 1,090.63 1,099.68 122,77 1,125.03
1695 1 108723 7 4,483.75 557088 121.73 565145
2 1,074.78 1,074.78 120.70 1,081.05
3 1,062.33 1,062.33 119.77 1,060.26
4 1,049.08 1,049.88 118.73 1,038.80
5 1.037.43 1,037.43 117.73 1,017.83
B 1,024.98 1,024.58 116.70 996.78
7 1,012.53 5,945.00 6,957.53 115.70 6,708.22
8 1,000.08 1,000.08 114.67 §55.63
a 9 987.63 . 987.63 113.63 935.23
10 975.18 975.18 112.63 9156.31
11 962.73 962,73 111,60 895.34
12 950.28 950.28 110.60 875.84
1996 4 $37.83 $,200.00 7,927.83 100.57 6,599.41
2 $25.30 02538 108.53 836.95
3 512.93 912.93 107.57 818.34
4 000.48 80048 106.53 799.43
5 £888.03 568,03 105.53 780.07
] a75.56 875.58 104.50 762.48
7 853.13 641375 7,276.88 103.50 6,276.31
) 850.68 850.G8 102.47 726.39
9 838.23 838,23 101.43 708.54
10 825.78 825.78 100.43 691.13
1 813,33 813.33 99.40 673.71
12 800.88 800.83 9840 065672
1947 K 788.43 "§,190.00 8,978.43 97.37 . 7,285.00
2 775.08 776.98 06.23 £22.94
3 763.53 763.53 95.40 607.01
4 751.08 751.08 94,37 590.G4
5 730,63 738.63 0337 574.70

frage 1 of 2
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Pre-Judgment interest Owed to DT! Financial, Inc. by AIM Exhibit ffﬁ
Intersst Rate; 10%
Total
Unpaid Unpaid Totut Number Pre-

Caommission 12B+1 Fees Unpaid of Judgment

Yoar Month Amounts Due Due {1.25%) Amounts Months Interast
T T T 648 726.18 97.33 B58 76
7 713.73 9,461.26 10,174.98 81.33 7.744.28
8 701.28 701.28 80.30 527.71
9 $80.83 688.83 89.27 512.41
10 675,38 §76.38 8827 4397.52
11 663.93 £63.93 87.23 A82.64
12 £51.48 651.48 £6.23 46816
1998 " 639.03 9,380.00 10,029.03 €5.20 7.120.61
2 626.58 626.58 8417 439.48
3 614.13 614.13 §3.23 42597
4 601.68 €01.68 8220 41215
5 589,23 589,23 81.20 398,71
6 576.78 576,78 80.17 386.32
7 564.3 $1,367.50 11,931.83 7917 7,871.69
a8 551,88 551.808 78.13 359.24
9 £39.43 539.43 77.10 346.58
10 526.98 526.98 76.10 334.19
11 514.53 514.53 75.07 321.87
12 502.08 : 502.08 74.07 309.89
1699 | 489.63 13,120,850 13,609.63 C73.03 §,282.97
2 47718 477.18 72.00 286.31
3 464,73 464.73 71.07 275.22
4 452,28 452,28 70.03 253.95
5 439,83 430.83 £9.03 253,02
8 42738 427.38 68.00 242.18
7 A14.93 16,070.00 16,484.93 67.00 9,204.09
8 402.43 402.48 £5.97 221.25
9 390.03 350.03 64.93 211.05
10 377.58 377.58 £3.93 201.17
11 365.13 365,13 62.90 191.39
12 352,68 35260 §1.90 181,02
%G00 "1 340.23 24,536.25 24,676.48 60.87 12,617.90
2 327.78 327.78 59.83 163.43
3 31633 315.33 56.87 154.69
4 302,88 302.88 - 5783 145.97
5 290.43 290.43 56.83 137.55
6 277.98 277.98 55.80 129.26
7 265.53 23,705.00 23,970.53 54.80 10,945.54
g 253.08 253.08 53.77 113.39
9 240.63 240.63 52.73 105.74
10 228.18 228.18 51,73 98.37
14 215,73 21573 50.70 91.15
12 203,28 203.28 4970 8419
2001 1 190,83 13,543.75 13,734.58 " 4867 557014
2 178.38 178.38 4763 70.81
3 165.93 165.63 46,70 B4.57
4 153.48 4,231.88 4,385.36 4567 1,668.67
8 141.03 141.03 44867 52.49

6 - - v

7 0 - - -
Total $ 8423350 9 174,100.63 $  256,885.89 $ 194,027.42
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